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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 

CASE NO.:  2:09-CV-229-FTM-29SPC 
 
SECURITIES AND EXCHANGE COMMISSION, 
 
 Plaintiff, 
 
vs. 
 
FOUNDING PARTNERS CAPITAL MANAGEMENT, 
and WILLIAM L. GUNLICKS, 
 
 Defendants, 
 
FOUNDING PARTERS STABLE-VALUE FUND, LP, 
FOUNDING PARTNERS STABLE-VALUE FUND II, LP, 
FOUNDING PARTNERS GLOBAL FUND, LTD., and 
FOUNDING PARTNERS HYBRID-VALUE FUND, LP, 
 
 Relief Defendants. 
 
___________________________________________________/ 
  

RECEIVER’S AMENDED MOTION FOR APPROVAL OF CLAIMS PROCESS 

 

 Receiver Daniel S. Newman, not individually, but solely in his capacity as receiver 

(“Receiver”) for Founding Partners Capital Management Company; Founding Partners Stable-

Value Fund, L.P.; Founding Partners Stable-Value Fund II, L.P.; Founding Partners Global 

Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P. (collectively, the “Receivership 

Entities”), hereby files this Amended Motion for Approval of Claims Process,1 and if the Court 

approves the Parties’ proposed settlement agreement (the “Settlement Agreement”), the Receiver 

requests that this Court enter an Order: (1) withdrawing the original Motion for Approval of 

                                                 
1 The Receiver files this Amended Motion for Approval of Claims Process primarily to correct errors made in the 
original Motion for Approval of Claims Process [D.E. 337] concerning the calculation of the Claims Bar Date and 
the deadline for return of Investor Releases.  As such, the Receiver seeks permission from the Court to withdraw the 
original Motion for Approval of Claims Process [D.E. 337].  
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Claims Process [D.E. 337]; (2) approving the procedure to administer claims set forth herein and 

the proof of claim form attached as Exhibit A (the “Proof of Claim Form”); (3) establishing a 

deadline for filing with the Receiver the Proof of Claim Form; (4) permitting notice of the 

deadline by mail, by publication on the Receiver’s website, and by publication in the New York 

Times at least one day per week for two consecutive weeks; and (5) permitting the Receiver to 

provide copies of all executed Investor Releases to the Sun-Related Parties as he receives them, 

once an appropriate agreement has been executed.  The Receiver submits this application with 

the approval of the United States Securities and Exchange Commission (the “SEC”). 

  
FACTUAL BACKGROUND 

On April 20, 2009, the SEC filed its complaint (“SEC Action”) against Founding Partners 

Capital Management Company (“FPCMC”) and William L. Gunlicks (“Gunlicks”), alleging that 

FPCMC and Gunlicks had engaged, and were engaging in, a scheme to defraud investors and 

violate the federal securities laws.  [D.E. 1].  In the Complaint, the SEC sought, among other 

relief, entry of a temporary retraining order and a preliminary injunction.  After reviewing the 

SEC’s submission, on April 20, 2009, the Court entered an Order Freezing Assets of FPCMC 

and Gunlicks (the “Asset Freeze Order”). The Asset Freeze Order also applies to Founding 

Partners Stable-Value Fund, L.P., (“Stable-Value”), Founding Partners Stable-Value Fund II, 

L.P. (“Stable-Value II”), Founding Partners Global Fund, Ltd., (“Global Fund”) and Founding 

Partners Hybrid-Value Fund, L.P. (“Hybrid-Value”) (collectively, “Receivership Funds”).  

On April 20, 2009, the Court also entered an order (the “Initial Receivership Order”) 

appointing a receiver (the “Initial Receiver”) for the Receivership Entities.  [SEC Action, D.E. 

9].  The Initial Receiver was subsequently removed by Court Order on May 13, 2009.  [SEC 

Action, D.E. 70].  Daniel S. Newman, Esq. (the “Receiver”), was appointed Replacement 
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Receiver by Court Order on May 20, 2009 (the “Receivership Order”), which Order supersedes 

the Initial Receivership Order.  [SEC Action, D.E. 73].  The Receivership Order placed the 

Receiver in charge of the Receivership Entities.  Id. at 2-3.  Pursuant to the Receivership Order, 

the Receiver was granted “full and exclusive power, duty, and authority to: administer and 

manage the business affairs, funds, assets, choses in action and any other property of Founding 

Partners and the Founding Partners Relief Defendants; marshal and safeguard all of the assets of 

Founding Partners and the Founding Partners Relief Defendants; and take whatever actions are 

necessary for the protection of investors.”  Id. at 1-2.  The Receivership Order required the 

Receiver to, among other things:   

• take immediate possession of and administer the assets of the Entities;  
 

• investigate the manner in which the affairs of the Entities were conducted; 
 

• institute such actions and legal proceedings, for the benefit and on behalf 
of Entities and their investors and other creditors as the Receiver deems 
necessary; 

 

• assume control of all of the Entities’ financial accounts, as necessary; and 
 

• make payments and disbursements from the funds and assets taken into 
control as necessary in discharging the Receiver’s duties.  

 
 Id. at 3-6.   

 In accordance with his powers and obligations under the Receivership Order, the 

Receiver has determined that it is in the best interests of the Receivership Entities and the 

investors to commence a claims process, by which all investors in and creditors of the 

Receivership Entities may make any claims they may have for the return of any funds to which 

they may be entitled, and the Receiver may evaluate and process those claims for purposes of 

recommending an eventual plan of distribution to the Court. 
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The Receiver is substantially underway in the process of determining legal obligations of 

the Receivership Entities.  However, for the Receiver to confirm the extent of the Receivership 

Entities’ legal obligations, and to allow investors, creditors, and any other interested parties to 

advise the Receiver of any possible claims against the Receivership Entities, the Receiver 

proposes that the Court approve the Proof of Claim Form2 and the procedures to administer 

claims as set forth below. 

 
I. POTENTIAL SOURCES OF RECOVERY FOR DISTRIBUTION 

A. Proposed Settlement with Sun Capital and Related Parties 

 Pursuant to the Receivership Order, on July 14, 2009, the Receiver filed an ancillary 

proceeding against Sun Capital, Inc. (“SCI”), Sun Capital Healthcare, Inc. (“SCHI”), and HLP 

Properties of Port Arthur, LLC (“HLP”) (collectively, “Sun Capital”), seeking the recovery of 

over $500 million.  See Newman v. Sun Capital, Inc., et al., Case No. 2:09-cv-445-FtM-229SPC 

(the “Sun Litigation”).  The Receiver asserted, among other things, claims arising from the loan 

agreements between Stable-Value and Sun Capital.  The vast majority of funds raised by the 

Receivership Entities were provided to Sun Capital as loans.   

On December 9, 2011, the Receiver and Sun Capital filed a Joint Motion for Expedited 

Approval of the Proposed Procedure to Obtain Court Approval of a Proposed Settlement 

Transaction (the “Joint Motion”).  [D.E. 248-249].  This Court granted the Joint Motion on 

December 27, 2011 (“Order Approving Joint Settlement Motion”).  [D.E. 255].  

                                                 
2 As noted, the Proof of Claim Form is attached as Exhibit A. 
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 In essence, the Settlement Agreement described in the Joint Settlement Motion between 

the Receiver and the Sun-Related Parties3 provides that, in exchange for releasing the Sun-

Related Parties from the Receiver’s claims and potential claims, the Sun Principals will transfer 

their direct or indirect ownership interests in their factoring companies (SCHI and SCI) and their 

hospital companies and associated real estate holding companies (Promise, Success and Other 

Acquired Companies) to a newly formed, wholly-owned subsidiary of Stable-Value (the “FP 

Designee”).  Thus, under the terms of the Settlement Agreement, after the closing, each of SCI, 

SCHI and Success will be wholly-owned by the FP Designee, and SCHI will own 96% of the 

issued and outstanding common stock of Promise, while the other 4% will be retained by the Sun 

Principals, their Spouses and Dawson (the “Retained Equity”).  As described herein, the 

Receiver seeks to institute a claims process in order to allow for the eventual distribution of 

interests in the FP Designee to participating investors upon Court approval. 

 Under the terms of the proposed Settlement Agreement, all investors who choose to 

participate in the Settlement Agreement (the “Releasing Investors”) must agree to release the 

Sun-Related Parties and the Receiver from any claims they may have against any of them as a 

condition to being eligible to receive an equity interest in the FP Designee through a Court-

ordered distribution.  A copy of the required investor release is included with the proposed Proof 

of Claim Form submitted with this Motion (the “Investor Release”).  The originals of any 

                                                 
3 The Sun-Related Parties that would be parties to the Settlement Agreement are composed of the following:  
(a) SCHI and SCI, which are Defendants in the Sun Litigation; (b) Messrs. Peter Baronoff, Howard Koslow, and 
Lawrence Leder (the “Sun Principals”); (c) Malinda Baronoff, Jane Koslow, and Carole Leder, the Sun Principals’ 
spouses (the “Spouses”); (d) Mark Dawson, an individual with an ownership interest in Promise (“Dawson”); 
(e) Promise Healthcare, Inc. (“Promise”); (f) Success Healthcare, LLC (“Success”); and (g) affiliates of SCHI, SCI, 
Promise and Success listed on Annex I to the Settlement Agreement.  The affiliates listed on Annex I except for 
Trieste Land Ventures, LLC and F.C.G. Courtyard are collectively referred to as the “Other Acquired Companies.” 
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executed Investor Releases provided to the Receiver will be held in escrow by the Receiver’s 

counsel, to be delivered to the Sun-Related Parties at closing. 

 The obligations of the parties to consummate the transactions contemplated by the 

transaction documents are contingent upon, among other things, the solicitation of releases from 

all Receivership Fund investors and receipt of a sufficient number of executed releases from the 

investors in the four Receivership Funds.   

 At an eventual fairness hearing to be set by this Court, the Receiver expects to rely upon 

Section 3(a)(10) of the Securities Act of 1933 with respect to the issuance of membership 

interests in the FP Designee to Releasing Investors without registration.  See 15 U.S.C. 

§ 77c(a)(10).  Assuming the Court determines that the exchange of claims for securities is fair, 

the Receiver will be able to issue, upon confirmation of interest and approval by the Court, 

membership interests in the FP Designee to eligible Releasing Investors, which will result in 

ownership of the FP Designee being transferred from Stable-Value to Releasing Investors.   

B. Other Potential Recoveries 

 The Receiver has taken other steps to maximize the amount of recovery available to the 

Receivership Entities.  In addition to the proposed settlement with the Sun-Related Parties, the 

Receiver has instituted legal proceedings against the law firm of Mayer Brown LLP and the 

accounting firm of Ernst & Young, alleging that these professionals breached legal duties owed 

to the Receivership Entities.4  The Receiver has also commenced an ancillary action in this Court 

against the adult children of Mr. Gunlicks and their respective trusts, to recover fraudulent 

                                                 
4 See Daniel Newman v. Ernst & Young LLP and Mayer Brown, LLP, Broward County Circuit Court, Case No. 10-
49061. 
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transfers made to them.5  Additionally, the Receiver may recover funds from the Receivership 

Entities’ investments, mostly through the Hybrid-Value Fund, in private illiquid investments. 

 Each of these avenues of potential recovery, however, is in a different stage of either 

litigation or review, and the Receiver cannot determine at this stage when or if funds will be 

made available for distribution to investors from any of these sources of recovery.  Investors who 

choose not to participate in the settlement with the Sun-Related Parties, and thus do not obtain an 

interest in the FP Designee, will remain eligible to receive distributions from any future 

monetary recovery by the Receiver, as will any creditors of the Receivership Entities. 

 
II. THE PROPOSED CLAIMS PROCESS AND REQUESTED RELIEF 

 The Receiver seeks to initiate a claims process by requesting that investors in and/or 

creditors of the Receivership Entities submit the attached Proof of Claim Form to be supplied to 

them by the Receiver once the Court has approved the Settlement Agreement.  The Proof of 

Claim Form, once approved by this Court, will also be made available on the Receivership 

website maintained by the Receiver. 

A. Claims Bar Date 

The Receiver seeks entry of an order establishing a filing deadline for all claimants holding 

claims against the Receivership Entities (including creditors), arising in any way out of the 

activities of the Receivership Entities (the “Claimants”) to assert a claim (the “Claim Bar Date”). 

On March 30, 2012 the Court held a hearing to determine whether to approve the settlement 

transactions contemplated by the Settlement Agreement and other transaction documents.  If the 

Court approves the Settlement Agreement and then grants the relief sought herein, the Receiver 

                                                 
5 See Newman v. William L. Gunlicks Irrevocable Trust f/b/o Nissa Cox, et al., Case No. 2:11-CV-479-JES-DNF. 
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will distribute the Proof of Claim Forms thereafter. 

The Receiver proposes that the Claim Bar Date be set 45 days from the entry of the Order 

requested herein.  This date will allow the Receiver sufficient time to arrange for and publish the 

proposed Notice (as hereafter defined) and give investors and other potential Claimants sufficient 

time to file a Proof of Claim Form with the Receiver.  Claimants must file Proof of Claim Forms 

in order to participate in any distribution of any of the Receivership Entities’ assets.  The 

Receiver proposes that any Proof of Claim Form received by the Receiver after the Claim Bar 

Date should be disallowed. 

The Receiver submits that it is appropriate to establish a Claim Bar Date to permit the 

Receiver to allow as many Claimants as possible to participate in these proceedings. 

Furthermore, a Claim Bar Date will allow the Receiver to obtain certainty as to the total amount 

of potential claims against the Receivership Entities in a reasonably prompt fashion.  Such 

certainty will facilitate a timely claims resolution and distribution process. 

As part of the claims process, the Receiver further requests that, consistent with the terms 

of the Joint Settlement Motion and the Order Preliminarily Approving the Settlement, the Court 

order all investors who seek to participate in the settlement transaction to also return their 

executed Investor Releases to the Receiver within the same time limitation as the executed Proof 

of Claim Form, i.e. 45 days from the entry of the Order requested herein. 

As previously mentioned, all original executed Investor Releases provided to the 

Receiver will be held in escrow by the Receiver’s counsel, to be delivered to the Sun-Related 

Parties at closing.  If for any reason the closing does not occur, the Investor Releases shall not be 

delivered and shall not take effect and the Receiver will be authorized to destroy the original 
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executed Investor Releases, which he will be holding in escrow, but will be entitled to retain one 

copy of each of them for his files in his discretion.   

Counsel for the Sun-Related Parties has requested that the Receiver provide copies of the 

executed Investor Releases to them prior to closing.  Counsel for the Sun-Related Parties and the 

Receiver agree that it would be beneficial for counsel for the Sun-Related Parties to have copies 

of the Investor Releases before closing, to ensure that there are no questions at closing as to the 

validity and number of executed Investor Releases and whether the closing condition of receipt 

of a sufficient number of such Investor Releases has been met.  The Receiver and the Sun-

Related Parties, or their counsel, are preparing an agreement that will govern the Receiver’s 

provision of copies of the executed Investor Releases to counsel for the Sun-Related Parties 

before closing, with such agreement to provide that: (i) counsel for the Sun-Related Parties are 

only receiving copies of the Investor Releases before closing, with the copies stamped to indicate 

as such; (ii) the copies of the Investor Releases cannot be construed or deemed to have the effect 

of an original or to have been delivered to the Sun-Related Parties with the intent of entering into 

a binding agreement; (iii) the Investor Releases are not effective until closing, when the originals 

will be released from escrow and delivered to the Sun-Related Parties; and (iv) the Sun-Related 

Parties' counsel will agree at all times prior to closing not to disclose or publish the Investor 

Releases or any part thereof to any person or entity and not to use the Investor Releases or any 

part thereof, except for the purpose of reviewing information therein to facilitate the closing, 

provided that any disclosures or communications relating thereto may be made if the Receiver or 

the Receiver’s counsel participates in or consents to any such disclosures or communications.  

With these limitations in mind, the Receiver requests permission from this Court to provide 
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copies of the executed Investor Releases to counsel for the Sun-Related Parties as he receives 

them, once an appropriate agreement has been executed. 

To the extent Receivership Fund investors do not provide properly executed Investor 

Releases to the Receiver prior to the Claim Bar Date, the Receiver requests that the Court 

approve the exclusion of such Non-Releasing Investors from participating in any manner in the 

FP Designee or receiving any interest in the FP Designee or any other proceeds resulting from 

the settlement of the Sun Litigation.  [D.E. 255 at 3].  This is consistent with the terms of the 

Settlement Agreement and will facilitate the closing of the proposed settlement transaction if 

approved by the Court.  This also will allow the Receiver to obtain certainty, in a reasonably 

prompt fashion, as to whether the sufficient number of releases have been received to effectuate 

the settlement transaction described in the Joint Settlement Motion and Order Preliminarily 

Approving the Settlement.   

B. Notice by Mail and Publication 

The Receiver and his professionals have spent considerable time, effort, and resources 

examining documents and other data relating to the Receivership Entities.  Based on the review 

of these voluminous documents, the Receiver believes he has identified substantially all of the 

Receivership Entities' investors and creditors.  As to these known potential Claimants, the 

Receiver possesses last known mailing addresses. However, some of the last known mailing 

addresses may not be current. 

In addition, it is possible that some potential Claimants may be currently unknown.  As 

such, alternative forms of notice are advisable.   

Based upon the documents reviewed and information gathered to date, investors and other 

potential creditors are located throughout the United States and overseas. Given the 

Case 2:09-cv-00229-JES-SPC   Document 338    Filed 04/10/12   Page 10 of 20 PageID 6943



 

 -11- 

BROAD and CASSEL 
One Biscayne Tower, 21st Floor   2 South Biscayne Blvd.  Miami, Florida  33131-1811   305.373.9400 

geographically broad area in which investors are located and significant expense associated with 

publication of the Notice (as hereafter defined) in each of the states and provinces where 

claimants may reside and the relatively few (if any) interested parties who might benefit from 

such publication, the Receiver proposes publishing the Notice in The New York Times, 6 a paper 

with a national and international circulation, at least one day a week for two consecutive weeks 

and at least 30 days prior to the Claim Bar Date.  The Notice of the Claim Bar Date will be in the 

form attached hereto as Exhibit B (the “Notice”). 

The Receiver further proposes to publish the Proof of Claim Form and Notice on the 

Receivership website at www.foundingpartners-receivership.com. 

Therefore, the Receiver seeks permission to provide notice of the Claim Bar Date to known 

potential Claimants by mail to their last known address and to unknown Claimants by 

publication in The New York Times and on the Receiver's website. 

The Receiver believes that such notice is reasonably calculated to inform all known and 

unknown Claimants of the Claim Bar Date. 

 C. Procedures to Be Applied to Administration of Claims 

The Receiver has developed a proposed procedure and Proof of Claim Form to efficiently, 

equitably, and promptly identify potential Claimants and the amount and validity of any claim. 

The Receiver's proposed procedure will ensure certainty as to the total number and amount of 

claims against the Receivership Entities and thus allow for an equitable distribution among 

Claimants.  The Receiver's proposed procedure will also allow the Receiver to obtain 

information to insure that all Claimants claims can be verified and that to the extent any potential 

                                                 
6   The cost of global publication for one day in The New York Times for an advertisement the size of the Receiver's 

proposed Notice is approximately $1,155.00. 
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set-offs are appropriate they can be identified and applied.  

The Receiver and his professionals have spent considerable time and resources examining 

voluminous documents relating to the Receivership Entities, including their financial 

information.  With respect to the investors in the Receivership Funds, based on this examination 

and to the extent possible, the Receiver has determined a Net Invested Capital (as hereafter 

defined) amount for investor "accounts."7 

The “Net Invested Capital” for an account is calculated by adding all amounts contributed 

by the pertinent investor(s) to its or their account and subtracting all payments made to that 

accountholder(s) and/or in connection with that account, irrespective of whether those payments  

are characterized as interest, earnings, profits, returns or redemptions of principal, incentive fees, 

management fees, or by any other terminology.  For example, an account that had a total 

investment of $100,000, of which $50,000 was distributed to the accountholder, would have Net 

Invested Capital equal to $50,000.  The Receiver proposes that Net Invested Capital be the 

starting point for all determinations as to distributions to investors in the Receivership Funds.8 

 If the investor maintained multiple accounts, the Receiver will send the investor a Proof 

of Claim Form and Investor Release for each account.  The investor must complete and return 

the Proof of Claim Form for each account to preserve all claims.  The investor must also 

complete an Investor Release for each account. 

To the extent the Receivership Entities do not have sufficient funds to pay all valid 

claims, the Net Invested Capital will serve as the basis for determining the recipients and 

                                                 
7  For ease of reference, the Receiver will use the term "account" in this motion and the attached exhibits, although it 
is not meant to denote an ownership right to any amount reflected as being in an investor “account.” 
 
8 Where applicable, the Receiver may recommend set offs from that amount. 
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amounts of distributions with respect to investors.9  The  identification of a Net Invested Capital  

amount does not mean that the investor account has a valid claim; the Receiver reserves the right 

to object to the validity of any claim notwithstanding the identification of any such amount. 

 Subject to the Receiver's discretion to be exercised in an equitable manner and in the best 

interests of the Receivership Entities, the Receiver may send notice of a deficiency in a 

submitted Proof of Claim Form to the submitting Claimant.  The Receiver proposes that the 

Claimant then have the later of either: (i) the Claim Bar Date; or (ii) thirty (30) days from the 

date the notice of deficiency is sent, to return an amended Proof of Claim Form to preserve his, 

her, or its claims.   

Each Proof of Claim Form provided to the Receiver must conform substantially to and 

must contain all of the information sought in the Proof of Claim Form approved by the Court. 

The Receiver reserves the right to reject any altered Proof of Claim Form or any Proof of Claim 

Form that is not filled out completely and properly executed by the correct legal entity or 

individual.  Such rejection will be treated as a deficiency and the Claimant will have the time 

indicated above within which to submit an acceptable Proof of Claim Form.  Each Proof of 

Claim Form must be signed by the Claimant or, if the Claimant is not an individual, by an 

authorized agent of the Claimant.  The Claimant must attest under penalty of perjury that the 

information, including the information provided by the Receiver, is true and correct. Each Proof 

of Claim Form must be legible, written in English, and denominated in United States currency.  

The submission of a Proof of Claim Form will subject the Claimant to the jurisdiction of the 

United States District Court for the Middle District of Florida. 

                                                 
9  To the extent any non-investor claims are submitted, the Receiver will recommend and seek the Court's approval 
for a method for addressing and resolving such claims consistent with the goals of the Receivership. 
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All Proof of Claim Forms and Investor Releases must be sent so as to be received on or 

before the Claim Bar Date at the following address: 

Daniel S. Newman, Receiver 
c/o Jonathan Etra, Esq. 

BROAD AND CASSEL 
One Biscayne Tower 

2 South Biscayne Boulevard, 21st Floor 
Miami, FL 33131 

 
Any timely and properly completed and executed Proof of Claim Form provided to the 

Receiver will be considered allowed if it is established that: (1) the claim arises out of any of the 

Receivership Entities' activities; (2) losses recognized by law resulted from such activities; (3) 

any alleged claim and losses are consistent with the books and records available to the Receiver; 

and (4) no ground exists for denying the claim or setting off amounts claimed.  After the Claim 

Bar Date and the Receiver has evaluated all submitted claims, he will seek approval from this 

Court regarding: (1) allowed claim amounts; (2) priority of claims; (3) a process for the 

determination of objections to claim determinations and priorities reached by the Receiver; (4) 

the timing and amount of distributions to be made to Claimants; and (5) if needed, the 

establishment of reserves for administration of the Receivership, for litigation, and for disputed 

claims and priorities (until such time as such disputes are resolved). 

After all claims and priority objections are resolved, the Receiver will prepare a motion 

for a proposed distribution to approved Claimants.  The motion will identify the total assets of 

the Receivership Entities at the pertinent time and the total allowed claims amount.  The motion 

will also address the methodology applied to arrive at the proposed recommended distributions.  

After Court approval, any distribution to the Claimants will be made in an equitable manner and 

in accordance with the appropriate priority, and no Claimant shall receive more than the allowed 

amounts.  Any distributions of amounts less than the Claimants' total allowed amounts will be 
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made on a pro rata basis based on the Claimants' allowed claim amounts.  The Receiver may 

seek court approval to make interim distributions, e.g. with respect to a distribution of 

membership interests in the FP Designee. 

All administrative expenses, including attorneys' fees and costs, litigation expenses, 

experts, and other administrative costs, will be paid by the Receivership Entities. These 

administrative expenses will be paid or reserved before any distribution to Claimants is made.  

Administrative expenses may also include, but are not limited to: (1) expenses for publishing 

notice; and (2) the retention of one or more consultants to assist in analyzing the validity of 

claims.  No previous request for the relief sought herein has been made to this or any other 

Court. 

If the Court approves the Settlement Agreement, the Receiver requests that this Court 

then: (1) withdraw the original Motion for Approval of Claims Process; (2) approve the claims 

administration procedure as set forth herein and the Proof of Claim Form as attached hereto as 

Exhibit A; (3) establish a deadline 45 days from the date of entry of the Order requested herein 

for receipt of Proof of Claim Forms and Investor Releases; (4) permit notice of such deadline in 

the form of Notice attached as Exhibit B by (a) first class U.S. mail to the last known addresses 

of all known Claimants, (b) publication in The New York Times as described above; and (c) on 

the Receiver's website as described above; and (5) permit the Receiver to provide copies of all 

executed Investor Releases to the Sun-Related Parties as he receives them, on the terms set forth 

above, once an appropriate agreement has been executed. 

Undersigned counsel for the Receiver has discussed the relief sought herein with counsel 

for the SEC and Mr. Gunlicks.  While counsel for Mr. Gunlicks has been unresponsive, the SEC 

has authorized the Receiver to represent to this Court that it does not oppose the granting of the 
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relief sought in this Motion.  For the Court's convenience, a proposed Order granting this Motion 

is attached as Exhibit C. 

 

SUPPORTING MEMORANDUM OF LAW 

The Court's power to supervise an equity receivership and to determine the appropriate 

actions to be taken in the administration of the receivership is extremely broad.  Securities Exch. 

Comm'n v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992); SEC v. Hardy, 803 F.2d 1034, 1038 

(9th Cir. 1986).  The Court's wide discretion derives from the inherent powers of an equity court 

to fashion relief.  Elliott, 953 F,2d at 1566; SEC v. Safety Finance Service, Inc., 674 F.2d 368, 

372 (5th Cir. 1982).  The relief sought by the Receiver falls squarely within those powers. 

In receivership proceedings such as this, "[e]very person who has any claim or demand 

against the estate or property in the custody of the court through the receiver, must assert such 

claim or demand in the court in which such receiver was appointed."  Ralph E, Clark, Clark on 

Receivers § 646, at 1132 (3rd Ed. 1992).  Although there are many ways in which a claimant can 

assert a claim, one such way is for claimants to be authorized "under a general order of the 

appointing court [to file their] claim with the receiver."  Id.  The receiver may agree or disagree 

with the claim, which claim is ultimately approved or disapproved by the court.  Id.  "The claims 

should be definite enough to enable the receiver to pass on their validity, fairness and legality 

and to place them in their proper and legal category of claims for preference, if any."  Id. § 651, 

at 1142. 

In addition to approving a proof of claim form, it is not unusual for a court overseeing a 

receivership to enter an order limiting the time within which claims must be presented.  Id. § 

652, at 1142 (citing Chicago Title & Trust Co. v. Fox Theatres Corp., 91 F.2d 907 (2d Cir. 

1937); People of New York v. Hopkins, 18 F.2d 731 (2d Cir. 1927)); U.S. Commodity Futures 
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Trading Comm’n v. Barki, LLC, 2009 WL 2473687, *1 (W.D. N.C. 2009) (approving a 

receivership claims process and a claims bar date no earlier than 30 days after notice to 

investors).  Such an order limiting the time within which claims must be presented has been 

deemed to be necessary to "lay the foundation for the court to order payments to creditors and 

distribution to those entitled to receive," Id, § 651, at 1142.  Furthermore, a court with 

jurisdiction over a receivership, by advertisement and by proper notices by mail, by publication 

and otherwise should take measures to notify interested parties affected by the receivership.  Id. 

§ 652, at 1143; see also SEC v. Tanner, 2006 WL 897462, *1 (D. Kan. 2006) (approving 

receiver’s web site notice and e-mail notice to investors of a claims process and claims bar date). 

Under the terms and conditions of the Receivership Order, the Receiver, among other 

things, is authorized, empowered, and directed to (a) administer the assets of the Receivership 

Entities and (b) determine the extent of liabilities the Receiver believes to be the legal 

obligations of the Receivership Entities.  See [D.E. 73]. In exercising his duties, the Receiver has 

determined that it is reasonable, necessary, advisable, and in the best interest of the Receivership 

Entities that the claims administration procedures, Notice, Claim Bar Date, and Proof of Claim 

Form as set forth herein and in the attached exhibits be approved by this Court. 
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CONCLUSION 

For the foregoing reasons, Daniel S. Newman as Receiver, respectfully requests that this 

Court, upon approval of the Settlement Agreement, enter an Order: (1) withdrawing the original 

Motion for Approval of Claims Process [D.E. 337]; (2) approving the claims administration 

procedure as set forth herein and the Proof of Claim Form attached as Exhibit A; (3) establishing 

the date 45 days from the entry of the Order requested herein as the Claim Bar Date; (4) 

permitting notice of such deadline in the form of Notice attached as Exhibit B by (a) first class 

U.S. mail to the last known addresses of all known Claimants, (b) publication in The New York 

Times, at least one day a week for two consecutive weeks, and (c) on the Receiver's website as 

described above; and (5) permitting the Receiver to provide copies of the Investor Releases to 

counsel for the Sun-Related Parties as he receives them, limited by the restrictions detailed 

above, once an appropriate  agreement has been executed by the Parties. 

 This Amended Motion, as well as any Order pertaining thereto, will be made available to 

Receivership Fund investors via the Receivership website.     

Date: April 10, 2012.  

     Respectfully Submitted, 

     BROAD AND CASSEL 

One Biscayne Tower, 21st Floor 
2 S. Biscayne Boulevard 
Miami, FL  33131 
Telephone:  (305) 373-9400 
Facsimile:   (305) 995-9443 
 
By: s/Jonathan Etra  
Jonathan Etra, Esq. 
Florida Bar No. 0686905 
Counsel for Receiver 
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CERTIFICATE OF CONFERRAL 

 The Receiver certifies that he has contacted counsel for the SEC and Mr. Gunlicks before 

filing this motion.  Counsel for the SEC approves of the motion and the claims process detailed 

within.  Counsel for Mr. Gunlicks was unresponsive. 

/s/ Jonathan Etra  
    Jonathan Etra, Esq. 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 10, 2012, I electronically filed the foregoing document with 

the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being served this day 

on all counsel of record identified on the attached Service List in the manner specified, either via 

transmission of notices of electronic filing generated by CM/ECF or in some other authorized 

manner for those counsel who are not authorized to receive electronically notices of electronic 

filing. 

   
 
      s/Jonathan Etra    
      Jonathan Etra, Esq.   
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SERVICE LIST 

 

 

C. Ian Anderson, Esq. 

andersonci@sec.gov 
U.S. Securities and Exchange Commission 
801 Brickell Avenue, Suite 1800 
Miami, FL 33131  
Tel: (305) 982-6317 
Fax: (305) 536-4154 
Attorney for Plaintiff    
U.S. Securities and Exchange Commission 
Via CM/ECF 

Gabrielle Lyn D’Alemberte, Esq. 

Law Offices of Robert L. Parks, P.L. 
2121 Ponce de Leon Blvd. 
Suite 505 
Coral Gables, FL 33134 
305-445-4430 
305-445-4431 (fax) 
Gabrielle@rlplegal.com 
Counsel for William & Pamela Gunlicks 

Service via CM/ECF 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

 

CASE NO.:  2:09-CV-229-FTM-29SPC 

 

SECURITIES AND EXCHANGE COMMISSION, 

 

 Plaintiff, 

 

vs. 

 

FOUNDING PARTNERS CAPITAL MANAGEMENT, 

and WILLIAM L. GUNLICKS, 

 

 Defendants, 

 

FOUNDING PARTERS STABLE-VALUE FUND, LP, 

FOUNDING PARTNERS STABLE-VALUE FUND II, LP, 

FOUNDING PARTNERS GLOBAL FUND, LTD., and 

FOUNDING PARTNERS HYBRID-VALUE FUND, LP, 

 

 Relief Defendants. 

 

___________________________________________________/ 

  

ORDER APPROVING 

RECEIVER’S MOTION FOR APPROVAL OF CLAIMS PROCESS 

 

 This cause comes before the Court for consideration of the Receiver’s Amended Motion 

for Approval of Claims Process (the “Amended Motion”).  The Securities and Exchange 

Commission does not oppose the granting of the relief sought by Receiver in the Motion. 

 Having considered the Amended Motion, and being otherwise fully advised, it is 

ORDERED and ADJUDGED that: 

 1. The Amended Motion is GRANTED. 

 2. Each investor, creditor, or interested party (“Claimant”) that wishes to assert a 

claim against the Receivership, arising out of or related in any way to the acts, conduct, or 

activities of Founding Partners Capital Management Company, Founding Partners Stable-Value 
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Fund, LP, Founding Partners Stable-Value Fund II, LP, Founding Partners Global Fund, Ltd., 

and Founding Partners Hybrid-Value Fund, LP (collectively, the Receivership Entities), must file 

a Proof of Claim Form with the Receiver, in the form attached to the Amended Motion as 

Exhibit A, and, if such investor wishes to participate in the settlement transaction with the Sun-

Related Parties, must submit a validly executed Investor Release to the Receiver, in both cases so 

as to be received by Daniel S. Newman, c/o Jonathan Etra, Esq., Broad and Cassel, One 

Biscayne Tower, 2 South Biscayne Boulevard, 21
st
 Floor, Miami, FL 33131, no later than 45 

days from the entry of this Order (the “Claim Bar Date”).  Any Claimant who fails to file a 

Proof of Claim Form with the Receiver on or before the Claim Bar Date, i.e. fails to take the 

necessary steps to ensure that the Proof of Claim Form is received by the Receiver on or before 

the Claim Bar Date, shall be forever barred and precluded from asserting any claim against the 

Receivership or Receivership Entities. 

 3. The notice procedures detailed in the Amended Motion shall be sufficient and 

reasonably calculated to provide notice to all Claimants if made by: (a) first class U.S. mail to 

the last known addresses of all known Claimants; (b) publication in The New York Times at 

least one day per week for two consecutive weeks, and at least 30 days prior to the Claim Bar 

Date; and (c) on the Receiver's website at www.foundingpartners-receivership.com.  The notice 

shall be in the form attached to the Amended Motion as Exhibit B (the “Notice”).  The Court 

hereby authorizes the cost of publication of the Notice to be paid directly from the Receivership 

Entities’ Assets. 
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 4. The Claims Process as set forth in the Amended Motion, the Proof of Claim Form 

attached to the Amended Motion as Exhibit A, and the Notice attached to the Amended Motion 

as Exhibit B are approved in all respects. 

 5. The Receiver’s original Motion for Approval of Claims Process [D.E. 337] is 

deemed withdrawn. 

 6. The Receiver is permitted to provide copies of the Investor Releases to counsel 

for the Sun-Related Parties prior to closing, subject to the limitations described in the Amended 

Motion, once an appropriate agreement has been executed by the Parties. 

 

DONE and ORDERED this ___ day of _________, 2012. 

        ______________________________ 

        United States District Court Judge 

 

 

cc: 

Notice of electronic service to all parties on the Service List. 
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SERVICE LIST 

 

 

C. Ian Anderson, Esq. 

andersonci@sec.gov 

U.S. Securities and Exchange Commission 

801 Brickell Avenue, Suite 1800 

Miami, FL 33131  

Tel: (305) 982-6317 

Fax: (305) 536-4154 

Attorney for Plaintiff    

U.S. Securities and Exchange Commission 

Via CM/ECF 

 

Gabrielle Lyn D’Alemberte, Esq. 

Law Offices of Robert L. Parks, P.L. 

2121 Ponce de Leon Blvd. 

Suite 505 

Coral Gables, FL 33134 

305-445-4430 

305-445-4431 (fax) 

Gabrielle@rlplegal.com 

Counsel for William & Pamela Gunlicks 

Service via CM/ECF 

Jonathan Etra, Esq. 

jetra@broadandcassel.com 

One Biscayne Tower, 21st Floor 

2 South Biscayne Boulevard 

Miami, FL 33131 

Tel: (305) 373-9400 

Fax: (305) 373-9443 

Attorney for the Receiver 

Via CM/ECF 
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